Catholic  Recusancy  and  the  Penal 
Laws,  1603-1707 

ALLAN  I.  MACINNES,  M.A. 

Because  of  the  frequency  with  which  the  penal  laws  against  Roman 
Catholics  were  invoked,1  the  seventeenth  century  has  been  depicted 
as  the  “penal  era”  by  historians  of  recusancy  in  Scotland.2 
Conversely,  that  the  penal  laws  against  Catholic  clergy, 
nonconforming  laity  and  their  resetters  should  be  reinforced  and 
their  implementation  proclaimed  on  another  18  occasions  after 
their  collation  and  codification  in  1609  argues  more  for  their 
ineffectiveness  rather  than  their  sting.  The  composite  enactment  of 
the  penal  laws  in  1609,  which  brought  together  legislation  against 
papists  passed  piecemeal  since  the  Reformation,  was  undoubtedly 
draconian  in  tenor.  Resetters  of  recusants  were  equated  with  the 
sayers  and  hearers  of  masses.  On  first  confirmed  notification  of 
their  Catholic  proclivities  to  the  privy  council,  resetters  were  liable 
to  have  their  goods  and  gear  confiscated.  If  resetters  were 
themselves  found  to  be  Catholic  nonconformists  refusing  to 
partake  of  communion  as  a Protestant  sacrament,  they  were  to  be 
excommunicated  and  treated  as  recusants  who  were  liable  not  only 
to  have  their  moveable  property  escheated  but  all  rents  and 
revenues  sequestrated.  Contumacious  resetters  and  recusants 
ultimately  faced  charges  of  treason  and,  if  convicted,  capital 
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punishment  as  well  as  outright  forfeiture  of  estates  if  members  of 
the  landed  classes.1 * 3 4 5 

Nonetheless,  though  recusancy  features  as  a persistent  cause  of 
concern  for  central  government  throughout  the  seventeenth 
century,  the  penal  laws  were  never  enforced  comprehensively, 
however  intemperately  their  reimposition  was  trumpeted.  The  privy 
council  was  intent  on  retaining  discretionary  control  over  the  penal 
laws  which  applied  (in  descending  order  of  effectiveness) 
educational,  financial,  office-holding  and  landed  sanctions  against 
recusants  and  their  resetters  following  excommunication  in 
ecclesiastical  courts.  Indeed,  the  guiding  spirit  for  the  council,  until 
its  demise  in  the  aftermath  of  the  treaty  of  union,  was  to  apply 
sanctions  pragmatically  not  dogmatically  in  order  to  eradicate 
popery  in  succeeding  generations  rather  than  inflict  irreparable 
material  damage  on  prominent  Catholic  families/  In  turn,  the 
regular  re-issue  and  amplification  of  the  penal  laws  served  as  a 
continuous  encouragement  to  Scottish  Catholics  to  exercise 
circumspection  rather  than  openly  flaunt  their  faith. 

Constant  harassment  by  the  Kirk,  reinforced  by  threats  of  civil 
sanctions  against  regular  and  secular  clergy,  recusants  and  their 
resetters,  certainly  restricted  the  scope  for  Counter-Reformation  in 
Scotland.  There  was  no  English  equivalent  to  kirk  sessions  and 
presbyteries  to  keep  a watchful  and  reproachful  eye  on  Catholics. 
Yet,  the  prospects  for  Catholicism  as  a living  faith  within  Scottish 
communities  was  transformed  radically,  if  gradually,  following  the 
reinvigoration  of  the  Scottish  Mission  from  the  third  decade  of  the 
seventeenth  century.  Hitherto,  though  there  is  little  evidence  for 
serious  prosecution  in  post-Reformation  Scotland/  Catholicism 
was  a declining,  if  lingering,  force,  its  adherents  much  given  to 
compromising  on  matters  of  church  attendance  and  partaking  of 
communion  as  a Protestant  sacrament;  its  practice  outside 
Edinburgh  — which  was  possibly  never  without  a mass  despite  the 
Reformation  — tended  to  be  confined  to  aristocratic  households  in 
town  and  country  where  occasional  masses  were  held  for  families, 
friends  and  servants.  Barely  a handful  of  priests  were  active  in 
Scotland  by  1603,  when  the  union  of  the  crowns  coincided  with  the 
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death  in  exile  of  the  last  pre-Reformation  prelate,  James  Beaton, 
archbishop  of  Glasgow,  ambassador  for  James  VI  in  France,  and 
principal  benefactor  of  the  Scots  college,  whose  work  included  the 
training  of  priests  in  Paris.6 

The  ground  rules  for  the  reinvigoration  of  Catholicism  in  the 
Lowlands  were  laid  down  from  1617  by  the  Jesuits  who  targeted 
landed  families,  particularly  those  with  heritable  jurisdictions  able 
to  protect  priests  and  encourage  apostacy  within  their  territorial 
spheres  of  influence.  Leading  Catholic  families  were  encouraged  to 
intermarry,  both  to  consolidate  their  faith  and  bridge  their 
geographical  isolation.7  From  1622,  with  the  exception  of  the 
Jesuits,  oversight  of  all  regular  and  secular  clergy  on  the  Scottish 
Mission  was  exercised  spiritually,  if  not  always  financially,  by  the 
Sacred  College  of  Propaganda  at  Rome.  The  Jesuits,  however, 
remained  reluctant  to  co-operate  with  other  missionaries, 
particularly  the  secular  clergy,  not  just  because  their  order  had 
pioneered  and  continued  to  bear  the  brunt  of  missionary  work,  but 
because  the  secular  clergy  were  perceptibly  less  well  equipped 
intellectually,  administratively  and  materially  to  endure  a life  of 
personal  privation  and  constant  movement  to  spread  the  faith. 
Indeed,  the  Jesuits  and  secular  clergy  seem  to  have  expended  as 
much  energy  on  disputing  control  of  the  Scots  colleges  at  Paris, 
Douai,  Rome  and  Madrid  as  in  training  prospective  missionaries. 
The  fitful  exaction  of  the  mission  oath  prescribed  in  1625,  that  all 
alumni  of  Scots  colleges  who  were  not  of  Jesuit  novitiates  would 
serve  the  Scottish  Mission  for  at  least  three  years  before  entering 
the  Jesuit  order,  meant  that  the  supply  of  secular  priests  from  the 
Scots  colleges  amounted  to  little  more  than  a steady  trickle.8 
Chronic  underfunding  by  Propaganda  and  missionary  rivalries 
among  the  clergy  notwithstanding,  recusancy  thrived  within 
geographical  pockets,  most  notably  in  the  north-east  within  the 
territorial  spheres  of  influence  of  the  house  of  Huntly,  Scotland’s 
premier  Catholic  family,  and  among  the  kinsmen  and  associates  of 
the  Maxwell  earls  of  Nithsdale  and  lords  Herries  in  the  south-west. 
Catholicism  also  sustained  a peripheral  presence  in  the  households 
of  nobles  and  gentry  in  Tayside,  and  the  Lothians  and  west-central 
Scotland. 
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Central  government’s  underwriting  of  the  compulsory  powers 
of  the  Kirk,  both  under  episcopacy  and  presbyterianism,  to  direct 
the  education  of  Catholic  children,  to  remove  them  from  parental 
control  during  schooling  into  the  care  of  their  nearest  Protestant 
relations  and,  at  the  same  time,  subject  parents  to  remedial 
religious  instruction  did  occasion  families  to  be  reconciled  to 
Protestantism.  Nonetheless,  recusancy  continued  on  an  upward 
spiral  until  1685,  a configuration  indubitably  sustained  by  the 
reluctance  of  neighbours  as  well  as  kinsmen  to  expose  longstanding 
local  associates  to  ecclesiastical  censure  as  the  precursor  to 
materially  damaging  civil  sanctions.  Of  169  identified  landed 
households  in  the  Lowlands  whose  heads  were  indicted  as  recusants 
between  the  union  of  the  crowns  and  the  accession  of  James  VII, 
102  remained  constant  in  the  Catholic  faith.  In  turn,  Catholicism  in 
the  Lowlands,  though  still  based  on  households  where  mass  was 
celebrated  privately  and  irregularly,  had  spread  from  the  country 
seats  of  nobles  to  those  of  the  gentry  and  from  their  town-houses  to 
the  tenements  of  the  burgesses  and  indwellers.  Although  the 
Catholic  presence  in  such  towns  as  Dundee,  Perth,  St  Andrews  and 
Paisley  was  no  more  than  passing,  the  recusant  community  in  and 
around  Edinburgh  and  Aberdeen  and,  latterly,  Inverness  was 
expansive  as  well  as  continuous,  while  recusancy  became 
entrenched  in  Dumfries,  Glasgow  and  Elgin  in  the  course  of  the 
seventeenth  century.9 

In  the  Highlands  and  Islands,  the  relative  neglect  of  organised 
religion,  allied  to  widespread  spiritual  deprivation  since  the 
Reformation,  had  offered  the  greatest  prospects  for  the 
entrenchment  of  Catholicism  as  the  faith  of  whole  communities.10 
The  strenuous  efforts  of  Jesuits  and  secular  priests  to  maintain  a 
minimal  presence  in  the  Highlands  in  the  first  half  of  the 
seventeenth  century  did  lead  to  marginal  inroads  among 
communities  bordering  the  Lowland  peripheries,  notably  in 
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Perthshire  and  the  north-east,  where  the  chiefs  and  gentry  who 
formed  the  clan  elite  and  the  factors  for  Lowland  landlords  with 
Highland  estates  tended  to  be  bilingual.  While  recusancy  was  not 
sustained  among  the  clans  in  Atholl,  inroads  among  the  clan  elite 
and  factors  in  Upper  Deeside,  Strathavon  and  Strathdon  provided 
the  launching  platform  for  subsequent  work  of  conversion  by  Irish, 
no  less  than  by  Scottish,  priests  and  members  of  certain  religious 
orders  among  the  indigenous  clans,  as  in  the  surrounding  districts 
of  Braemar,  Inveravon  and  Glenlivet  and  further  north  in 
Strathglass,  Strathfarrer  and  the  Aird.11 

Because  of  the  dearth  of  native  Gaelic  speakers,  the  main 
impetus  for  the  work  of  conversion  throughout  the  Highlands  and 
Islands  was  provided  by  Irish  priests,  especially  the  Franciscans, 
whose  pioneering  mission  from  1619  was  resumed  after  a gap  of  22 
years  in  1668.  In  the  meantime,  the  Vincentian  mission  which 
commenced  in  1651  and  occasional  sorties  by  Dominicans  helped 
ensure  that  Catholicism  was  revived  within  whole  communities, 
albiet  chronic  difficulties  of  funding  and  communications  — 
geographical  as  much  as  linguistic  — meant  that  the  faith  was  only 
sustainable  within  strictly  defined  territorial  limits.  In  14  districts, 
there  can  be  traced  a sustained  history  of  recusancy  dating  from  the 
initial  missions  of  Irish  priests,  predominantly  on  the  western 
seaboard  from  the  Braes  of  Lochaber  to  Knoydart  through  the 
Small  Isles  of  Eigg  and  Canna  to  Barra,  South  Uist  and  Benbecula. 
Nonetheless,  there  are  another  12  districts  where  recusancy  had  a 
finite  history  in  the  seventeenth  century,  rarely  lasting  beyond  the 
first  missions  in  Kintyre  and  the  Inner  Hebrides  as  in  such  dispersed 
areas  as  Caithness,  eastern  Sutherland  and  Assynt  in  the  north, 
Ardnamurchan,  Sunart  and  Glenelg  in  the  west.12 

Unlike  the  Lowlands,  recusancy  within  the  Highlands  and 
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Islands  can  be  identified  with  clan  affiliations  not  just  landed 
households.  However,  the  optimistic  accounting  of  thousands  of 
conversions  in  the  course  of  these  Irish  missions  cannot  be 
dissociated  from  their  desperate  need  to  attract  funding  from 
Propaganda.  The  Highlands  and  Islands,  no  less  than  the 
Lowlands,  were  in  direct  competition  for  finite  missionary 
resources  with  potentially  more  fertile  areas  for  conversion  in  the 
Far  East,  Asia  Minor  and  the  Americas.  Priests  serving  in  the 
Highlands  and  Islands  at  any  one  time  rarely  numbered  more  than 
six;  the  numbers  serving  concurrently  on  the  Scottish  Mission  as  a 
whole  prior  to  1685  usually  fluctuated  between  12  and  20. 13 

Recusancy  after  1685  was  marked  by  a distinct  increase  in  the 
number  of  converts  from  Protestantism.  The  general  toleration, 
first  proposed  as  a concession  for  private  worship  in  1686,  but 
expanded  on  the  strength  of  the  royal  prerogative  during  1687  into 
a public  indulgence  conditional  on  discreet  and  orderly  behaviour, 
lasted  barely  two  years  and  was  sandwiched  between  anti-popish 
riots  in  Edinburgh.  Nonetheless,  the  brief  reign  of  James  VII,  a 
conscientious  but  impolitic  papist,  afforded  Catholics  their  only 
opportunity  in  the  seventeenth  century  to  worship  and  propagate 
their  faith  free  from  harassment  by  the  Kirk.  Although  a native 
college  for  the  training  of  priests  remained  an  unfulfilled  requisite, 
Holyroodhouse  became  the  centre  of  Catholicism  in  Scotland  with 
a chapel  run  by  the  secular  clergy,  a Jesuit  college  and  a printing 
press  for  devotional  tracts  and  liturgical  books.  As  a further  aspect 
of  royal  patronage,  regular  subventions  were  despatched  abroad 
not  just  to  the  Scots  colleges  to  promote  the  training  of  priests,  but 
to  the  Schottenkloster  in  Ratisbon,  Erfurt  and  Wurzburg  to 
contribute  to  the  supply  of  missionaries  and,  in  particular,  to 
ensure  that  Ratisbon  and  Wurzburg  sent  Benedictine  monks  to 
participate  directly  in  the  Scottish  Mission.14 

Although  the  deposition  of  James  VII  in  1689  meant  that 
Catholics  had  to  go  underground  once  more  and  ceased  being 
subsidised  by  the  crown,  the  king’s  refusal  to  sacrifice  his  faith  for 
his  throne  stiffened  the  resolve  of  recusants  not  to  be  reconciled  to 
Protestantism.  His  four-year  reign,  moreover,  had  laid  the 
groundwork  for  a marked  upsurge  in  apostacy  from  Protestantism 
which  continued  to  draw  strength  from  the  close  public 
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identification  of  Catholicism  with  the  exiled  house  of  Stewart.15 
Indeed,  in  the  Highlands  and  Islands,  despite  a continuing  shortage 
of  Gaelic-speaking  priests,  there  was  a pronounced  drift  towards 
Catholicism  in  the  wake  of  the  Revolution  settlement.  Apart  from 
their  claim  to  the  teinds,  the  restored  presbyterian  establishment 
was  virulently  antipathetic  to  the  medieval  religious  heritage  on 
which  the  outgoing  episcopal  regime  no  less  than  the  Catholic 
missionaries  had  drawn.16  In  his  caustic  complaint  of  4 May  1704, 
to  the  presbytery  of  Kincardine  O’Neil,  James  Robertson,  minister 
to  the  united  parishes  of  Glenmuick,  Tullich  and  Glengarden  cited 
54  Catholic  households  containing  168  people  of  whom  134  (80%) 
belonged  to  families  which  had  apostatized  in  the  past  twenty 
years.  The  openly  contemptuous  attitude  to  presbyterian  authority 
exhibited  by  his  recusant  parishioners  in  Upper  Deeside  — mainly 
MacGregors  and  Stewarts  — he  attributed  despairingly  to  their 
renegade  tendencies  as  levyers  of  blackmail  over  neighbouring 
Lowland  parishes.17 

More  positively,  Catholicism  was  given  a unifying  national 
focus  in  1694  with  the  appointment  of  Thomas  Nicholson  as  vicar- 
apostolic.  (The  canonical  authority  exercised  by  prefects-apostolic 
since  1653  — commencing  with  William  Bannatyne,  an  apostate 
son  of  the  parish  minister  at  North  Berwick  — was  in  practice  that 
of  an  archpriest  over  the  secular  clergy  and  their  flocks  in  the 
Lowlands.)18  Although  Nicholson  — a regent  in  the  university  of 
Glasgow  for  fourteen  years  prior  to  his  apostacy  in  1682  — did  not 
take  up  his  duties  in  Scotland  until  1697  and  another  four  years 
were  to  elapse  before  the  Jesuits  made  a formal  and  complete 
submission  to  the  authority  of  the  vicar-apostolic,  the  improved 
standing  of  the  Scottish  Mission  in  the  eyes  of  Propaganda  ensured 
that  the  number  of  serving  priests  rose  steadily  above  30  by  1707. 19 
A further  consequence  of  the  resurgence  in  Catholic  fortunes 
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brought  about  by  apostacy  and  the  relatively  steadier  flow  of  native 
priests  back  to  Scotland  following  training  at  the  Scots  colleges  and 
to  a lesser  extent  at  the  Schottenkloster,  was  the  appointment  in 
1705  of  a coadjutor  to  Nicholson,  James  Gordon,  titular  bishop  of 
Nicopolis.  Unlike  Nicholson,  Gordon  was  not  a convert  but  had 
been  brought  up  as  a Catholic  in  a family  which  had  figured 
regularly  in  lists  of  recusants  since  1622,  namely  the  Gordons  of 
Letterfourie  from  the  Enzie  district  in  Banffshire  where, 
incidentally,  Nicholson  had  been  based  since  his  arrival  and  which 
was  to  remain  the  strategic  centre  of  Catholic  activity  in  Scotland 
throughout  the  eighteenth  century.20 

Apart  from  the  Enzie  district  which  straddled  the  parishes  of 
Rathven  and  Bellie,  which  contained  Gordon  Castle,  the  seat  of  the 
house  of  Huntly  (now  dukes  of  Gordon),  another  61  rural  districts 
or  towns  can  be  identified  as  having  a significant  Catholic  presence, 
that  is,  at  least  five  families  established  in  the  community  between 
1685  and  1707.  While  27  districts  or  towns  had  admittedly  no  more 
than  ten  Catholic  families  and  a further  16  districts  or  towns  had  at 
least  11  but  no  more  than  50  Catholic  families;  four  communities 
had  between  51  and  100  families;  12  communities,  predominantly 
Highland,  but  including  Bellie  and  Edinburgh,  had  between  101 
and  500  families  and  three  communities  South  Uist,  Moidart  and 
Glengarry  had  over  500  families.  Vital  for  the  sustenance  of 
recusancy  as  a family  enterprise  was  the  ready  assumption  by 
women  of  the  responsibilities  of  catechists  and  school-teachers, 
tasks  generally  neglected  hitherto  even  within  concentrated  pockets 
of  identifiable  recusancy.21 

Since  the  Revolution,  only  Arisaig  and  South  Uist  had  been 
added  to  Glengarry  and  Barra  as  Catholic  districts  in  the  Highlands 
and  Islands  where  the  indigenous  recusant  communities  were 
provided  with  schools.  There  were  a further  eight  schools  in  the 
Lowlands:  two  in  the  north-east  at  Bellie  and  in  Rawes  of  Huntly 
where  a skinner,  William  Brown,  and  his  sister,  Elspeth,  attracted 
pupils  from  as  far  afield  as  Edinburgh;  one  in  the  hamlet  of 
Campsie,  in  the  parish  of  Cargill,  run  by  Anna  Hay,  the  wife  of  a 
fisher,  drew  pupils  from  the  mushrooming  Catholic  communities 
on  Tayside.  The  capital  itself  was  served  by  five  schools,  the  most 
superior  being  apparently  that  of  Margaret  Thomson,  wife  of  an 
apostate  physician,  which  offered  “sewing,  playing  and  singing” 
and  boarded  the  daughters  of  nobility.  Moreover,  the  commercial 
expansion  experienced  by  Edinburgh  and  its  surrounding  districts 
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in  the  later  seventeenth  century,  complemented  by  the  growth  of 
ancillary  social  services,  not  only  augmented  the  Catholic 
community  but  afforded  greater  cover  for  trafficking  papists. 
Catholic  migrants  among  entrepreneurs  and  workers  ranged  from 
Peter  Bruce  alias  Braus,  the  “ingyneir  Germane”,  whose  house  in 
the  Canongate  was  the  initial  target  of  anti-popish  rioting  at  the 
outset  of  1686,  to  four  ladies  from  Bellie  who  settled  as  spinners  to 
‘‘work  at  the  cloth  manufactory”  in  Musselburgh  from  1700. 
While  doctor  of  medicine  remained  the  most  adopted  guise  for 
Catholic  clergy  travelling  throughout  the  country  following  their 
arrival  from  the  continent,  priests  based  in  and  around  Edinburgh 
were  able  to  diversify  the  licit  ‘‘front”  to  their  covert  religious 
activities  by  running  dancing  schools,  setting  up  as  singing  masters 
or  practising  as  papermakers.22 

Notwithstanding  the  fulminations  of  the  Kirk  against  the 
covert  activities  of  papists  and  its  persistent  hounding  of  the  regular 
and  secular  clergy,  Roman  Catholicism  posed  no  sustained  nor 
serious  threat  to  the  civil  or  religious  establishment  in  Scotland 
during  the  seventeenth  century.  Despite  the  radical  transformation 
of  Catholicism  into  a community-based  faith  by  the  outset  of  the 
eighteenth  century,  recusancy  remained  a minority  pursuit  between 
1603  and  1707.  Professed  papists  probably  never  amounted  to 
more  than  2%  of  the  total  Scottish  population.23  In  comparative 
terms,  recusants  in  Scotland  were  considerably  less  numerous,  less 
organized  and  less  cohesive  than  in  England  where  the  abortive 
Gunpowder  Plot  of  1605  effectively  marked  its  international 
demise  as  a subversive  force,  albeit  doubts  continued  to  linger 
within  establishment  circles  in  both  countries  throughout  the 
seventeenth  century  whether  the  political  allegiance  of  individual 
Catholics  accorded  priority  to  the  papacy  or  the  crown.24 

Nonetheless,  Catholicism  in  Scotland  exercised  an  influence 
on  public  affairs  out  of  all  proportion  to  its  relative  numerical 
strength,  partly  because  the  distancing  of  the  political  nation  from 
the  crown  after  1603  magnified  the  sympathetic  hearing  accorded 
to  prominent  recusants  at  court  — where  the  wife  of  each 
successive  monarch  was  a professed  papist  prior  to  1689  — but 
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principally  because  of  Protestant  apprehensions  about  the 
Counter-Reformation.  As  the  only  national  church  in  Europe 
committed  to  Calvinism  but  uncompromised  (apart  from  the  nine- 
year  Cromwellian  interlude  during  the  1650s  and  the  brief  reign  of 
James  VII)  by  the  need  to  tolerate  other  religious  groups  in  the 
interests  of  political  expediency,  the  reformed  Kirk,  whether  under 
episcopacy  or  presbyterianism,  upheld  vehemently  its  international 
responsibilities  to  maintain  a watching  brief  over  the  fate  of 
Protestantism  in  general  and  of  Calvinist  minorities  in  particular: 
notably  when  Catholic  expansionism  was  allied  to  political 
absolutism,  as  occurred  under  the  Spanish  and  Austrian  Habsburgs 
during  the  Thirty  Years’  War  and  subsequently  under  Louis  XIV  of 
France.  Indeed,  the  latter’s  revocation  of  the  Edict  of  Nantes  in 
1685,  which  peremptorily  undid  the  uneasy  toleration  accorded  to 
Huguenots  over  the  past  eighty-seven  years,  did  much  to 
compromise  James  VII’s  ill-founded  hopes  for  effecting  public 
acceptance  of  toleration  for  his  fellow  Catholics.25  In  the  interim, 
Protestant  apprehensions  were  intensified  by  events  in  Ireland 
during  the  1640s,  when  the  rebellion  in  Ulster  which  precipitated 
the  formation  of  the  Catholic  Confederacy  threatened  not  only  to 
engulf  Scottish  as  well  as  English  colonists,  but  appeared  to  pose  an 
imminent  military  threat  to  the  constitutional  achievements  of  the 
Covenanting  movement  in  Kirk  and  state.26 

From  an  international  as  well  as  a national  perspective,  the 
repeated  re-issue  and  amplification  of  the  penal  laws  in  the 
seventeenth  century  was  designed  partly  to  appease,  but  primarily 
to  manipulate,  Protestant  apprehensions  about  the  Counter- 
Reformation  in  order  to  entrench  the  political  power  of  successive 
regimes  ruling  Scotland  from  the  union  of  the  crowns  to  the  union 
of  parliaments.  Before  proceeding  to  a sequential  examination  of 
the  implementation  of  the  penal  laws  against  recusants,  one  caveat 
must  be  borne  constantly  in  mind.  Records  of  persecution  on  the 
Catholic  side  were  normally  compiled  by  the  clergy  who  were 
subject  to  incessant  hounding  and,  if  apprehended,  to  permanent 
banishment,  albeit  such  sentencing  was  noted  more  for  its  breach 
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than  its  observance.27  The  undoubted  sufferings  and  privations 
endured  for  their  faith  by  the  clergy  as  principal  victims  of  the 
penal  laws  should  not  obscure  the  relative  leniency  accorded  to 
recusants  and  their  resetters,  notably  in  relation  to  other  religious 
dissidents. 

Prior  to  their  codification  and  collation  in  1609,  the  penal  laws 
against  Catholic  clergy,  recusants  and  their  resetters  were  partially 
re-enacted  twice  — in  1604  and  1607  — following  the  departure  of 
the  court  south  at  the  union  of  the  crowns.  On  all  three  occasions, 
James  Vi’s  primary  purpose  seems  to  have  been  directed  towards 
stilling  presbyterian  unease  about  his  insinuation  of  episcopacy  into 
the  Kirk  and,  more  especially,  offsetting  his  punitive  action  against 
the  Melvillian  faction  whose  leadership  in  the  course  of  1606  was 
subjected  variously  to  detention  in  London,  banishment  from 
Scotland  for  life  or  internal  exile  in  northern  districts  remote  from 
the  central  belt.28  In  the  event,  James  instigated  no  complementary 
purge  against  recusants.  Notwithstanding  the  covert  diplomatic 
activities  of  leading  recusants  prior  to  1603,  Roman  Catholicism 
was  all  but  a spent  force  politically  by  the  union  of  the  crowns,  a 
situation  reflected  in  James’  relative  forbearance  towards  Catholic 
nobles.  Despite  its  fleeting  appearance  during  1607,  ostensibly  as  a 
confederacy  of  Catholic  gentry,  the  “Society  of  Boyis”  was  not  so 
much  a political  pressure  group  as  a territorial  grouping  of  kinsmen 
and  local  associates  intent  on  upholding  Gordon  hegemony  in  the 
north-east.29 

James’  arrival  in  England  had  led  to  the  regular  application  of 
fining,  sufficient  to  stifle  the  development  of  Catholicism  and  to 
ensure  that  leading  recusants  were  made  to  feel  uncomfortable,  but 
never  desperate  far  less  rebellious.  Greater  forbearance  continued 
to  be  the  key  to  the  disciplining  of  leading  Scottish  recusants. 
Albeit  George  Gordon,  sixth  Earl  (later  first  Marquis)  of  Huntly 
and  Francis  Hay,  ninth  Earl  of  Errol,  were  imprisoned  respectively 
in  the  castles  of  Stirling  and  Dumbarton,  they  were  liberated  at  the 
outset  of  1611  on  the  understanding  that  they  would  restrict  their 
movements  to  the  confines  of  their  estates  pending  remedial 
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religious  instruction.  Full  freedom  of  movement  was  restored  to 
both  in  1613.  Although  a handful  of  Catholic  gentry  had  moveable 
property  confiscated  and  were  forced  temporarily  into  exile 
overseas,  no  attempt  was  made  to  forfeit  recusants,  however 
contumacious  in  the  eyes  of  the  Kirk.  Indeed,  considerable 
opposition  was  voiced  in  the  convention  of  estates  of  1609,  which 
ratified  the  codification  and  collation  of  the  penal  laws,  towards 
the  proposal  that  bishops  should  submit  annual  lists  of 
excommunicated  recusants  and  apostates  to  the  exchequer  and 
chancery,  effectively  making  land  transfers  conditional  on  clerical 
testimonials.  Indeed,  such  was  the  strength  of  opposition  to  an 
episcopal  veto  on  the  inheritance,  gift,  mortgage  or  sale  of  lands 
that  this  proposal,  though  duly  enacted,  was  never  implemented  in 
the  course  of  the  seventeenth  century.30 

The  determination  of  the  bishops  to  demonstrate  forcibly  their 
leadership  of  the  Kirk,  following  on  from  the  full  restitution  of 
episcopal  authority  ratified  by  parliament  in  1612,  led  to  a 
markedly  vindictive  phase  in  the  application  of  the  penal  laws, 
characterized  by  comprehensive  judicial  commissions  and  the 
instigation  of  treasonable  proceedings  against  Catholic  clergy, 
recusants  and  their  resetters.  The  judicial  commissions  secured 
from  the  privy  council  empowered  bishops  to  take  the  initiative  in 
searching  out  Catholic  clergy,  recusants  and  resetters  as  well  as 
stamping  out  practices  redolent  of  lingering  Catholicism  — 
notably,  perennial  pilgrimages  to  chapels,  wells  and  crosses,  and 
the  seasonal  observance  of  festival  days,  carol-singing,  bonfires 
and  guising.  The  most  intemperate  episcopal  prosecutor  was  John 
Spottiswood,  then  archbishop  of  Glasgow,  who  had  served  notice 
of  his  anti-Catholic  zeal  in  1609  by  forcibly  gaining  entry  to  the 
house  of  the  aged  Gilbert  Brown,  last  abbot  of  Newabbey,  in  order 
to  remove  books,  sacramental  artefacts,  icons  and  vestments  for 
public  burning  in  the  high  street  of  Dumfries.  Having  made  an 
unlicensed  return  to  Scotland  the  previous  year,  Brown  had  been 
allowed  to  remain  in  and  around  Dumfries  by  the  council, 
ostensibly  on  account  of  his  infirmity  but  also  in  the  interests  of 
public  order,  since  the  initial  attempt  to  secure  his  arrest  by  a 
contingent  of  the  king’s  guard  on  his  return  from  banishment  had 
led  to  an  armed  riot  by  sympathisers  drawn  to  the  town  from 
Nithsdale  and  Galloway.31 
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The  trial  and  conviction  of  James  Stewart  alias  “James  of 
Jerusalem”,  as  the  principal  resetter  of  priests  in  Edinburgh, 
heralded  a more  vigorous  approach  to  the  containment  of 
recusancy  under  episcopal  direction  from  November  1613,  albeit 
this  far-travelled  cadet  of  the  Ochiltree  family  from  Ayrshire  was 
not  obliged  to  leave  the  country  for  another  18  months  though 
sentenced  to  perpetual  banishment.  In  the  interim,  this  markedly 
vindictive  phase  of  prosecutions  for  treason  culminated  in  the 
capital  indictment  of  John  Ogilvy  in  Glasgow  in  February  1615, 
after  three  months  of  exhaustive  questioning  unrelieved  by  torture, 
mainly  in  the  form  of  protracted  sleep  deprivation.  Ogilvy  was 
convicted  of  treason  less  for  his  activities  as  a Jesuit  priest  than  for 
his  uncompromising  denial  of  the  royal  supremacy  in  Kirk  and 
state,  his  conviction  serving  warning  to  Melvillians  no  less  than 
Catholics  about  the  perils  of  denying  the  royal  supremacy.32 

That  no  more  professed  papists  were  executed  was  not  entirely 
by  design  on  the  part  of  central  government.  Three  priests  over  the 
next  eleven  years  — all  Jesuits  — faced  execution,  but  their 
sentences  were  commuted  into  banishment  from  Scotland  for  life. 
Indeed,  Robert  Moffat,  who  was  apprehended  in  St  Andrews 
around  the  same  time  as  Ogilvy  was  being  detained  in  Glasgow  and 
was  likewise  tortured  prior  to  conviction  on  charges  of  treason  (for 
his  activities  as  a priest),  was  sentenced  to  perpetual  banishment 
rather  than  capital  punishment  after  throwing  himself  on  the  mercy 
of  the  specially  constituted  High  Court  of  Justiciary  in  October 
1615.  Two  months  earlier,  Moffat’s  three  main  resetters  in 
Edinburgh  were  actually  sentenced  to  death  following  charges  of 
treason  coupled  to  the  threat  of  torture  and  were  only  saved  from 
the  gibbet  erected  at  Edinburgh  cross  by  a last  minute  reprieve  from 
court  which  commuted  their  capital  punishment  into  perpetual 
banishment  overseas  for  William  Sinclair,  advocate,  and  Robert 
Wilkie,  embroiderer,  and  into  internal  exile  for  Robert 
Cruikshank,  stabler,  who  was  ordered  to  quit  Edinburgh.  Charges 
of  treason  were  also  preferred  against  the  three  main  resetters  of 
John  Ogilvy  in  and  around  Glasgow.  But  their  trial,  which 
commenced  in  September  1615,  was  adjourned  for  four  months 
and  then  terminated  in  favour  of  the  accused  being  bound  over  as 
to  their  future  conformity  for  sureties  ranging  from  10,000  merks 
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(£6,666  13s.  4d.)  for  Sir  James  Clelland  of  Monkland,  5,000  merks 
(£3,333  6s.  8d.)  for  William  Maxwell  of  Cowglen  and  500  merks 
(£333  6s.  8d.)  for  Robert  Urie,  writer  in  Paisley.33 

This  markedly  vindictive  phase  in  the  prosecution  of  Catholic 
clergy,  recusants  and  their  resetters  had  all  but  passed  by  1616 
when,  paradoxically,  the  penal  laws  were  reissued  and  amplified  to 
the  extent  of  bringing  all  subsequent  prosecutions  within  the  scope 
of  the  Courts  of  High  Commission,  creations  of  the  royal 
prerogative  and  dominated  by  the  bishops.  The  reissue  of  the  penal 
laws  signalled  the  commencement  of  James  Vi’s  liturgical 
programme,  a programme  which  emerged  in  modified  form  as  the 
Five  Articles  of  Perth  at  the  general  assembly  of  1618.  The  primary 
purpose  of  reissuing  and  amplifying  the  penal  laws  was  again  to 
still  presbyterian  unease  about  the  royal  direction  of  the  Kirk 
through  a compliant  episcopate.  There  was  no  systematic  renewal 
of  treasonable  prosecutions  of  Catholic  clergy,  recusants  and  their 
resetters,  however.  Forbearance  was  once  more  the  royal 
watchword.  A few  Catholic  gentry  indicted  before  the  council  as 
recusants  were  given  the  option  of  conforming  or  quitting  the 
country  for  an  indefinite  period.  Those  who  opted  for  exile  but 
subsequently  returned  without  licence  after  several  years  of 
banishment  were  admonished  rather  than  subjected  to  swingeing 
fines,  confiscation  of  their  moveable  goods  or  sequestration  of 
their  rents  and  revenues.34 

The  final  proclamation  reimposing  the  penal  laws  during  the 
reign  of  James  VI  was  issued  in  June  1624,  in  response  to 
Protestant  apprehensions  about  the  king’s  well  publicised 
endeavours  to  match  his  heir,  Prince  Charles,  with  the  Spanish 
Infanta.  These  apprehensions  were  aggravated  by  unconfirmed 
reports  that  the  generous  dispensations  from  the  English  penal  laws 
accorded  to  Catholic  courtiers  were  to  presage  a general  toleration 
for  recusancy  throughout  the  British  Isles  and  were  intensified  by 
provocative  rumours  circulated  by  dissident  presbyterians  that  the 
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purpose  of  the  private  conference  of  Scottish  bishops  and  selected 
ministers  at  St  Andrews  in  April  1623  was  to  seek  a measure  of 
accommodation  between  the  Kirk  and  Rome.  Reimposition  of  the 
penal  laws  by  proclamation  also  served  to  give  the  impression  of 
even-handedness  in  the  king’s  dealings  with  nonconformists, 
whether  papists  or  puritans,  a term  of  disparagement  applied  to 
Presbyterians  refusing  to  accept  the  Five  Articles  of  Perth  though 
ratified  by  parliament  in  1621. 35  In  practice,  punitive  sanctions 
were  directed  primarily  at,  and  were  largely  restricted  to, 
conventiclers,  the  lay  vanguard  of  the  nonconformist  presbyterians 
particularly  prominent  among  the  mercantile  community  of 
Edinburgh.  Conventiclers  were  first  warded  outside  the  capital  and 
then  fined  up  to  £2,000  following  prosecution  by  the  Court  of  High 
Commission,  albeit  extensive  punitive  proceedings  were  delayed  by 
the  coincidence  of  the  plague  and  the  death  of  James  VI  in  1625. 35 

The  most  vigorous  and  systematic  enforcement  of  the  penal 
laws  against  recusants  between  1603  and  1707  occurred  during  the 
personal  rule  of  Charles  I.  The  reissue  and  amplification  of  the 
penal  laws  in  1629  culminated  an  episcopal  campaign  against 
recusancy  whose  nationwide  implementation  from  the  spring  of 
1627  had  served  to  deflect  criticism  about  the  bishops’  truculent 
and  unco-operative  attitude  towards  the  revocation  scheme  of 
Charles  I,  especially  their  reluctance  to  concede  that  the  teinds, 
claimed  as  the  spiritual  patrimony  of  the  Kirk,  could  be 
redistributed  at  the  dictate  of  the  crown.  The  campaign  against 
recusancy  was  promoted  to  repair  the  political  standing  of  bishops, 
not  to  delay  the  revocation  scheme  indefinitely,  however.  The 
campaign  was  targeted  principally  at  the  removal  of  prominent 
papists  from  public  office  and,  if  necessary,  the  forcing  of 
contumacious  recusants  into  exile  overseas  but  not  at  the 
wholescale  expropriation  of  Catholic  nobles  and  gentry.  In 
particular  the  bishops,  as  mouthpieces  for  the  Protestant 
establishment  north  of  the  Border,  were  implacably  opposed  to 
Charles’  granting  of  individual  dispensations  to  recusant  nobles 
and  gentry  on  personal  application  at  court  where  the  king’s  French 
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consort,  Queen  Henrietta  Maria,  was  making  Catholicism  a 
fashionable  pursuit.37 

The  punitive  thrust  of  the  episcopal  campaign  was  directed 
notably  against  female  recusants  with  little  apparent  respect  being 
accorded  to  age  or  physical  condition.  However,  the  council  did 
interject,  when  reissuing  the  penal  laws,  that  if  husbands  of 
professed  papists  accepted  responsibility  for  the  nonconforming 
conduct  of  their  wives,  the  range  of  sanctions  applicable  to  the 
landed  classes  for  resetting  Catholic  clergy  or  excommunicated 
recusants  would  be  limited  to  moderate  fines  rather  than 
sequestration  or  forfeiture.  Nonetheless,  particularly  harsh 
treatment  was  meted  out  to  Dame  Marion  Boyd,  dowager  Countess 
of  Abercorn,  for  her  patent  contempt  (as  an  apostate)  to  her 
excommunication,  as  earlier  to  all  efforts  at  remedial  instruction 
from  local  ministers  in  and  around  Paisley.  After  her  first  warding 
in  Edinburgh  at  the  outset  of  1628,  she  was  confined  in  various 
houses  outwith  the  west  of  Scotland  at  the  behest  of  the  council 
before  being  allowed  to  return  to  Paisley  to  die  in  March  1631 . Her 
son,  James  Hamilton,  second  Earl  of  Abercorn,  was  so  discomfited 
by  the  harassment  accorded  to  his  mother  and  himself  by  the  clergy 
in  the  presbytery  of  Paisley  and  diocese  of  Glasgow  that,  by  1630, 
he  was  reportedly  prepared  to  withdraw  his  family  to  his  estates  in 
Ulster  and  establish  his  plantation  at  Strabane,  in  County  Tyrone, 
as  a refuge  for  his  persecuted  Catholic  countrymen.38  At  no  time 
throughout  its  three-year  duration,  however,  did  the  episcopal 
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campaign  against  recusancy  amount  to  “a  storm  of  persecution” 
marked  by  the  indiscriminate  application  of  the  penal  laws.39 

While  leading  Catholics,  such  as  the  Marquis  of  Huntly  and 
Robert  Maxwell,  first  Earl  of  Nithsdale,  withdrew  prudently  from 
public  life  at  the  outset  of  the  episcopal  campaign,  Huntly’s  eldest 
son  (and  heir  as  second  marquis)  George,  Lord  Gordon,  together 
with  George  Seaton,  third  Earl  of  Winton,  retained  membership  of 
the  privy  council  and  even  sat  in  on  sessions  amplifying  the  penal 
laws  during  November  1629  — albeit  both  had  been  expediently 
absent  from  the  reissue  of  the  laws  four  months  earlier  — and 
subsequently  continued  to  play  an  active,  if  unobtrusive,  part  in 
public  life  throughout  the  personal  rule  of  Charles  I.  The  most 
notable  success  of  the  episcopal  campaign  against  recusancy  was 
the  reconciliation  to  the  Kirk  in  March  1630  of  Huntly’s  brother-in- 
law,  George  Sinclair,  fifth  Earl  of  Caithness,  which  was  achieved 
without  recourse  to  civil  sanctions.  The  reimposition  of  the  penal 
laws  served  also  to  persuade  the  house  of  Huntly  of  the  expediency 
of  surrendering  the  heritable  sheriffdoms  of  Aberdeen  and 
Inverness,  a surrender  which  yielded  compensation  of  £60,000  and 
made  no  more  than  a marginal  dent  to  the  Gordon  family’s 
territorial  spheres  of  influence  in  the  north-east.40 

Indeed,  the  general  exercise  of  circumspection  by  Catholic 
nobles  fortified  the  resolve  of  the  privy  council,  when  reissuing  and 
amplifying  the  penal  laws  in  1629,  that  the  prosecution  of  recusants 
should  be  discretionary  not  draconian  which,  in  turn,  caused  the 
episcopal  campaign  to  run  out  of  momentum.  Clerical  zeal  to  flush 
out  professed  papists  was  all  but  dampened  by  the  summer  of 
1631. 41  Of  particular  significance  for  the  council’s  assertion  of 
control  over  the  implementation  of  the  penal  laws  was  the  award  of 
commissions  of  justiciary  for  the  apprehension  of  priests  and 
friars,  excommunicated  recusants  and  their  resetters  not  to  bishops 
(as  in  the  reign  of  James  VI)  but  to  selected  nobles,  gentry  and 
burgesses  with  a mere  handful  of  clergy  specified  more  as  observers 
than  participants.  Contumacious  recusants  opting  for  exile  rather 
than  conformity  after  their  apprehension,  on  condition  they  gave 
an  undertaking  not  to  plot  for  the  overthrow  of  the  Protestant 
establishment  in  Kirk  and  state,  were  offered  a maintenance 
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allowance  of  a third  portion  from  their  sequestrated  rents  and 
revenues. 

In  total,  no  more  than  35  members  of  the  landed  and 
commercial  classes  (and  their  spouses)  were  actually  brought  before 
the  council  during  the  twelve  months  the  commissions  of  justiciary 
were  operative.  Although  most  of  those  apprehended  were 
domiciled  in  the  north-east,  a special  commission  of  six  months’ 
duration  for  the  suppression  of  popery  in  that  region,  awarded  to 
Lord  Gordon  at  the  outset  of  1630,  ensured  that  only  the  most 
incorrigible  and  demonstrative  recusants  were  penalized  materially 
and  imprisoned  or  exiled.  Contumacious  recusants  were  required  to 
find  sureties  ranging  from  £500  to  1,000  merks  (£666  13s.  4d.)  to 
conform  to  the  Kirk  or  quit  the  country.  While  the  number  who 
conformed  voluntarily  was  negligible  only  a few  of  those  opting  for 
exile  actually  left  the  country,  for  the  council  insisted  that  the  most 
incorrigible  and  demonstrative  recusants  must  receive  remedial 
religious  instruction.  Rather  than  have  to  undergo  prolonged 
imprisonment  in  Edinburgh,  such  recusants  received  remedial 
instruction  when  warded  in  towns  outside,  but  less  distant  from, 
their  own  domains.  Because  indebtedness  among  recusants  opting 
for  exile  exposed  their  rents  and  revenues  to  exploitation  by 
unscrupulous  creditors,  their  absence  from  their  estates  was 
partially  ameliorated  by  the  practice  of  the  crown  not  only  in 
setting  aside  a third  of  sequestered  rents  and  revenues  as  a 
maintenance  allowance  but  in  apportioning  the  remainder,  along 
with  escheated  moveables,  to  the  trusteeship  of  sympathetic 
kinsmen,  friends  and  local  associates.  Furthermore,  banishment 
during  the  personal  rule  of  Charles  I tended  to  be  measured  in 
months  rather  than  years  because  of  the  ease  with  which  licences 
for  the  return  of  exiled  recusants  could  be  procured  at  court.42 

As  well  as  the  discretionary  implementation  of  the  penal  laws 
exhibiting  class  bias,  their  scope  was  restricted  geographically 
during  the  personal  rule  of  Charles  I.  The  Highlands  and  Islands, 
despite  concern  expressed  within  official  circles  about  the 
proselytising  activity  of  the  Franciscan  Mission,  were  largely 
unaffected  by  the  episcopal  campaign  against  recusancy.  No  more 
than  four  chiefs  figure  among  the  papists  cited  in  the  records  of  the 
privy  council.  None  faced  punitive  sanctions  for  recusancy,  not 
even  John  MacDonald  of  Moidart,  chief  of  Clanranald,  whose 
followers  in  South  Uist  during  1630  had  liberated  the  Franciscan 
friar,  Patrick  Hegarty,  from  the  custody  of  the  bishop  of  the  Isles 
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(John  Leslie,  later  bishop  of  Raphoe  in  Ireland).43  Four  years 
earlier,  the  chief  of  Clanranald  had  despatched  a celebrated  letter 
to  the  papacy  offering  to  launch  a military  campaign  from  the 
western  seaboard  to  bring  Scotland  back  to  “the  true  apostolic 
Roman  faith”.  But,  this  Clanranald  crusade  was  less  a realistic 
project  for  Counter-Reformation  than  a despairing  effort  to  secure 
gainful  employment  for  clansmen  denied  livings  as  mercenaries  in 
Ireland  following  the  plantation  of  Ulster  at  the  outset  of  the 
seventeenth  century  and,  more  pertinently,  an  opportune  attempt 
to  secure  international  mediation  for  MacDonald  of  Moidart’s 
failure  to  account  annually  to  the  council  for  the  conduct  of 
himself  and  his  clansmen  during  the  1620s  (a  failure  which  carried 
the  financial  sanction  of  10,000  merks  for  each  default).44  The 
Clanranald  crusade,  however,  did  serve  to  signpost  that  mercenary 
contacts  between  the  western  seaboard  and  northern  Ireland  had 
given  way  to  religious,  with  the  advent  of  the  Franciscan  mission. 
Of  greater  significance  than  the  letter  to  the  papacy  in  1626  was  the 
establishment  of  Bonamargy  friary  on  the  Antrim  coast  as  the 
centre  for  directing  the  Franciscan  mission  to  Gaelic  Scotland  as 
well  as  a recuperating  haven  for  friars  fatigued  by  their  peripatetic 
work  of  conversion  in  the  Highlands  and  Islands.  That  hundreds 
should  cross  annually  from  the  western  seaboard  to  Bonamargy  for 
confirmation,  as  there  was  no  bishop  in  Scotland,  and  even 
baptism  in  the  course  of  the  1630s  was  not  so  much  a reflection  of 
the  continuous  prosecution  endured  by  recusants  as  a commentary 
on  the  telling  lack  of  clerical  support  in  the  field  to  complement  the 
initial  proselytising  of  the  Franciscan  friars.45 

The  National  Covenant  which  formally  launched  the  revolt 
against  the  personal  rule  of  Charles  I in  February  1638  was 
stridently  anti-popish,  commencing  with  a detailed,  if  selective, 
rehearsal  of  parliamentary  enactments  affirming  that  loyalty  to  the 
crown  was  conditional  on  the  expunging  of  idolatrous, 
superstitious  and  popish  practices  from  the  Kirk.  Such  legislative 
precedents  for  the  removal  of  erroneous  doctrine  and  prejudical 
practices  culminated  with  the  collation  and  codification  of  the 
penal  laws  in  1609  which,  in  turn,  served  to  press  the  urgency  of  an 
uncompromising  Protestant  crusade.46  But,  this  crusading  impetus 
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was  somewhat  abated  when,  six  months  after  the  promulgation  of 
the  National  Covenant,  the  public  recantation  of  Thomas 
Abernethie,  a Jesuit,  revealed  that  no  more  than  18  priests  were 
operative  within  Scotland  in  contrast  to  over  6,000  in  England.  At 
the  same  time,  covert  contacts  with  Cardinal  Richelieu,  established 
through  his  almoner  Abbe  Chambre  alias  Thomas  Chalmers  led  to 
this  expatriate  Jesuit  being  deployed  expediently  by  the 
Covenanting  movement  as  its  unofficial  ambassador  to  the  French 
court.'*7 

Notwithstanding  the  initial  achievement  of  a presbyterian 
reformation  in  1638,  the  objectives  of  the  Covenanting  movement 
over  the  next  thirteen  years  were  primarily  secular:  notably,  the 
maintenance  of  permanent  constitutional  checks  on  absentee 
monarchy  in  the  state  as  well  as  the  Kirk;  the  seizure  and  retention 
of  political  and  military  initiative  within  the  British  Isles  to 
safeguard  the  Scottish  revolution;  and,  ultimately,  the  repulsing  of 
Cromwellian  occupation  in  the  aftermath  of  the  English  execution 
of  Charles  I in  1649.  Thus,  despite  virtual  annual  exhortations 
from  the  general  assembly  for  the  reimposition  of  the  penal  laws 
which  threatened  to  place  the  Catholic  missionaries  and  their  lay 
adherents  in  a sustained  state  of  siege  between  1638  and  1651,  the 
reissue  and  amplification  of  the  penal  laws  was  countenanced  on 
only  three  occasions  — 1640,  1642  and  1647  — to  serve  the  political 
ends  of  the  central  oligarchy  directing  the  Covenanting  movement. 
While  the  absolute  exclusion  of  Catholics  from  public  office  was 
maintained  nationally  throughout  the  thirteen  years  of 
Covenanting  hegemony,  few  recusants  were  faced  with  a civil 
directive  to  conform  to  quit  the  country.48  Nonetheless,  recusants 
were  driven  by  the  threat,  as  well  as  the  experience,  of  punitive 
fines  to  seek  refuge  overseas  usually  within  expatriate  communities 
of  co-religionists,  a popular  option  being  military  service  in  the 
Scottish  regiments  retained  by  the  French  crown.49 

Undoubtedly,  Catholics  were  readily  identifiable  targets  for 
punitive  sanctions  because  of  their  tendency  to  associate  actively 
with  the  royalist  cause  and  the  presumption  within  the  Covenanting 
leadership  that  anyone  suspected  of  recusancy  was  a covert 
royalist.  Nonetheless,  the  demands  for  ideological  conformity, 
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financial  supply  and  military  recruitment  generated  by  the 
Covenanting  movement  exerted  unprecedented  pressures  on  the 
whole  of  Scottish  society.  Hence,  of  greater  significance  than  the 
reissue  and  amplification  of  the  penal  laws  on  three  occasions  in 
thirteen  years  was  the  extension  of  civil  sanctions,  hitherto 
applicable  to  recusants  and  their  resetters,  to  all  opponents  of  the 
revolutionary  aspirations  of  the  Covenanting  movement, 
opponents  who  were  classified  variously  as  anti-Covenanters, 
delinquents  and  malignants  between  1638  and  1651. 

The  promulgation  of  the  penal  laws  in  June  1640,  served  to 
condition  public  support  in  favour  of  the  Covenanting  army 
invading  England,  an  invasion  undertaken  to  counter  the  build  up 
of  royalist  forces  outside  Scotland  reputedly  inspired  by  papists, 
prelates,  atheists  and  traitors  intent  on  reversing  the  movement’s 
constitutional  attainments  in  Kirk  and  state.50  But,  the  exaction  of 
financial  reprisals,  not  just  from  papists  but  from  all  deemed  half- 
hearted as  well  as  antipathetic  to  Covenanting  aspirations,  was  well 
underway  by  the  outset  of  the  Bishops’  Wars  in  the  spring  of  1639 
and  continued  until  the  crown  at  the  prompting  of  the  English 
parliament  sued  for  peace  by  the  Treaty  of  London  in  August  1641. 
Avowed  and  suspect  papists  were  indeed  subjected  to  civil 
sanctions  compounded  by  the  devastation  of  their  estates  in  the 
course  of  Covenanting  expeditions  to  quell  internal  dissent:  most 
notably,  the  followers  of  the  Marquis  of  Huntly  in  the  north-east 
faced  punitive  fines  and  imprisonment  during  1639  while  damages 
in  excess  of  £15,000  sterling  (£180,000)  were  inflicted  on  the 
Dumfriesshire  estates  of  the  Earl  of  Nithsdale  following  the 
prolonged  siege  of  Caerlaverock  castle  in  the  autumn  of  1640. 
However,  religious  factors  were  of  minimal  consideration  in  the 
exaction  of  fines  totalling  58,000  merks  (£38,666  13s.  4d.)  from  the 
town  council  and  leading  citizens  of  Aberdeen  during  1639  when 
the  city,  as  unwilling  host  to  rival  armed  occupations,  suffered 
damages  estimated  at  £133, 000. 51  In  general,  members  of  the 
landed  and  commercial  classes  reputed  anti-Covenanters  were 
liable  to  have  their  ready  monies  and  moveable  property 
confiscated,  arms,  crops  and  timber  requisitioned  for  use  of  the 
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military  as  well  as  rents  and  revenues  sequestrated,  except  for  a 
discretionary  allowance  of  a third  portion  for  the  sustenance  of 
their  wives  and  children.  Recusants  featured  in,  but  did  not 
dominate,  the  rolls  of  delinquents  compiled  dutifully  within  the 
shires  during  1641.  Nonetheless,  fines  exacted  from  “unfriendes” 
realised  no  more  than  £108,895  9s.  8d.,  that  is,  less  than  2%  of  all 
public  funds  raised  for  the  Covenanting  movement  from  the  outset 
of  the  Bishops’  Wars  until  the  conclusion  of  the  Treaty  of 
London.52  Indeed,  in  the  two  years  following  the  promulgation  of 
the  penal  laws  in  1640,  elements  within  the  Kirk  frustrated  at  the 
relative  lack  of  civil  sanctions  directed  specifically  at  Catholic 
clergy,  recusants  and  their  resetters,  re-channelled  their  punitive 
zeal  into  “an  orgy  of  iconoclasm’’,  unleashed  against  such 
“idolatrous”  trappings  and  “superstitious”  manifestations  as 
crucifixes  and  crosses,  as  well  as  portraits  of  Christ  and  the  Virgin 
Mary.53 

In  affirming  that  the  penal  laws  could  be  asserted  vigorously 
after  the  massacre  of  Protestants  in  the  autumn  of  1641  by 
Irish  rebels  (who  subsequently  formed  themselves  into  the 
Confederation  of  Irish  Catholics)  the  Covenanting  leadership  was 
again  conditioning  public  opinion  in  favour  of  military 
intervention  in  Ulster  from  the  spring  of  1642.  The  necessity  of 
maintaining  an  avenging  presence  in  Ireland  was  to  be  propagated 
for  the  next  six  years.54  Further  public  conditioning  occurred  in  the 
wake  of  reports  that  Royalist  forces  in  England,  featuring 
substantial  contingents  of  Catholics,  were  mobilizing  on  the 
Borders  and  were  preparing  to  act  in  collusion  with  Irish  Catholics 
against  the  Covenanting  movement,  reports  given  added  credence 
by  the  capture  of  Randal  MacDonnel,  second  Earl  of  Antrim,  by 

52  NLS,  Wodrow  MSS,  quarto  xxiv,  fos.  150-51;  SRO,  PA16/3/5/3, 
Supplementary  Parliamentary  Papers;  Minute  Book  kept  by  the  War 
Committee  of  the  Covenanters  in  the  Stewartry  of  Kirkcudbright,  1640-41 
(Kirkcudbright,  1855),  90-91,  99,  135;  Gordon,  History  of  Scots  Affairs,  iii, 
93-98;  Baillie,  Letters  and  Journals,  i,  213;  Baird,  Account  of  the  Surname  of 
Baird,  69,  71;  D.  Stevenson,  “The  financing  of  the  cause  of  the  Covenants, 
1638-51’’,  Scottish  Historical  Review  [ST//?],  li  (1972),  90-95;  RPC,  2nd  ser., 
vii,  510-12. 

55  Records  of  the  Kirk  of  Scotland,  279;  Spalding,  The  History  of  the  Troubles,  t, 
234-35;  Anson,  Underground  Catholicism,  35.  Although  his  personal  safety 
could  never  be  guaranteed,  Gilbert  Blakhal,  a member  of  the  secular  clergy  and 
subsequently  principal  of  the  Scots  College  in  Paris,  served  effectively  not  only 
as  priest  but  as  chamberlain  in  the  Aberdeenshire  household  of  Sophia  Hay, 
Lady  Aboyne,  from  the  summer  of  1638  until  his  departure  for  France  in  the 
spring  of  1642  (G.  Blakhal,  A Breiffe  Narrative  of  the  Services  Done  to  Three 
Noble  Ladves  (Spalding  Club,  Aberdeen,  1844),  52-111;  Hay,  The  Blairs 
Papers,  106,  108-09). 

5J  RPC,  2nd  ser.,  vii,  288-96;  Records  of  the  Kirk  of  Scotland,  331-32,  345-46, 
354,  396-97;  SRO,  GD  75/ 1 00/26/ 1 602,/ 1 6 1 0,/ 1 635,/ 1 708,/ 1 840,  Hamilton 
Papers. 


48 


the  Covenanting  forces  in  Ireland  in  June  1643.  The  edited 
correspondence  of  this  noted  Irish  Catholic,  duly  publicized  as  the 
“Antrim  Plot”,  identified  the  Royalist  cause  with  a popish 
conspiracy  whose  principal  Scottish  accessories  were  the  Earl  of 
Nithsdale  and  James  Gordon,  Viscount  Aboyne.  The  revelation  of 
the  “Antrim  Plot”  served  to  facilitate  Covenanting  participation  in 
the  first  English  Civil  War  on  the  side  of  the  Parliamentarians 
rather  than  the  Crown,  an  alliance  formalized  that  September  by 
the  promulgation  of  the  Solemn  League  and  Covenant  which 
committed  its  subscribers  to  the  extirpation  of  popery  throughout 
the  British  Isles.55 

The  parliamentary  injunction  that  all  papists  under  arms  were 
to  be  punished  as  traitors,  coupled  to  the  directive  of  the  general 
assembly  that  all  rebels  were  to  be  excommunicated,  heralded  the 
outbreak  of  civil  war  within  Scotland  from  the  summer  of  1644. 56 
The  arrival  on  the  western  seaboard  of  three  regiments  recruited 
almost  exclusively  from  the  Earl  of  Antrim’s  estates  in  Ulster, 
commanded  by  his  Scottish  kinsman  Alasdair  MacColla  and 
sponsored  by  the  Confederation  of  Irish  Catholics  to  link  up  with 
the  Royalist  forces  coalescing  around  James  Graham,  Marquis  of 
Montrose,  occasioned  a thirteen-month  guerilla  campaign  which 
obliged  the  Covenanting  leadership  to  withdraw  forces  from 
Ireland  and  England.  Although  Montrose  and  MacColla  were 
unable  to  convert  their  brilliant  series  of  military  victories  into 
tangible  political  achievements,  their  campaigning  was  conducted 
with  unparalleled  ferocity  and  resulted  in  unparalleled 
devastations.57  Despite  the  propaganda  emanating  from  the  Jesuit 
priests  accompanying  the  Irish  regiments,  the  Royalist  cause  was 
never  a Catholic  crusade  on  the  part  of  the  Gael.  Indeed,  the 
Catholicism  of  the  Irish  Gael  was  not  shared  by  a majority,  far  less 
all,  of  the  Scottish  Gaels.  The  forces  of  Montrose  and  MacColla 
were  attended  also  by  Protestant  ministers.58  Most  clansmen 
having  acquired  a semblance  of  Protestantism  during  the  episcopal 
direction  of  the  Kirk  prior  to  1638,  the  attested  aversion  to 
Presbyterianism  among  the  Royalist  clans  cannot  necessarily  be 
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equated  with  support  for  Catholicism.59  These  denominational 
distinctions  were  not  altogether  lost  on  the  avenging  Covenanting 
forces  charged  to  mop  up  the  last  vestiges  of  resistance  following 
the  defeat  of  Montrose  at  Philiphaugh  in  September  1645. 
Reprisals  over  the  next  two  years  tended  to  discriminate  on  grounds 
of  race  rather  than  religion.  Thus,  captured  Lowland  gentry  tended 
to  be  ransomed,  though  a few  were  executed  after  the  preferral  of 
charges  of  treason.  The  process  of  law  was  also  applied  to  clansmen 
with  the  notable  exception  of  around  300,  mainly  non-Catholic 
MacDougalls,  massacred  in  Kintyre  at  the  behest  of  presbyterian 
zealots  after  surrendering  Dunaverty  Castle  in  June  1647.  All  Irish 
troops  were  summarily  executed  on  capture  or  surrender.60 

Prior  to  the  outbreak  of  the  Scottish  civil  war,  there  was  no 
systematic  or  indiscriminate  victimizing  of  recusants  despite  the 
promulgation  of  the  penal  laws  in  1642  being  held  to  have  ushered 
in  the  “tyme  of  hottest  prosecution  of  papists  heir  in  this  land”. 
Local  commissions  of  justiciary  were  issued  to  apprehend  Catholic 
clergy  and  to  suppress  pilgrimages  to  wells,  chapels  and  crosses,  but 
not  to  prosecute  recusants  and  their  resetters.  Recusants  prominent 
in  the  Royalist  cause  were  liable  to  be  fined  half  the  rental  value  of 
their  estates,  the  Earl  of  Winton  reputedly  being  twice  fined 
£36,000.  Followers  of  the  second  Marquis  of  Huntly  in  the  north- 
east were  not  only  subjected  to  punitive  fines,  but  also  obliged  to 
subscribe  blank  bonds  making  compulsory  loans  to  the 
Covenanting  movement.61  Although  in  the  course  of  the  civil  war 
the  rents  and  revenues  of  Royalists  were  sequestered  on  a piecemeal 
basis,  no  restrictions  were  ever  placed  on  recusants  managing  their 
own  estates  or  exercising  trusteeship  over  the  estates  of  kinsmen, 
friends  or  local  associations  incapacitated  by  age  or  infirmity.62 

In  the  aftermath  of  Philiphaugh,  papists  featured  among  the 
leading  Royalists  forfeited  for  their  association  with  Montrose  and 
MacColla.  However,  the  most  common  sanction  applied  against 
papists  as  against  all  others  deemed  malignant  was  punitive  fining 
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scaled  to  their  degree  of  Royalist  complicity:  the  liability  of  the 
landed  classes  ranging  up  to  six  times  the  rental  value  of  their 
estates,  that  of  the  commercial  classes  being  the  confiscation  of  a 
third  of  their  monies  and  moveables.  Although  individual  fines 
were  assigned  to  regiments  to  be  uplifted  by  quartering,  their 
imposition  was  not  rigorously  implemented,  partly  because 
malignants  were  liable  to  a further  round  of  forced  loans  and  partly 
because  the  Covenanting  leadership  was  not  unsympathetic  to  the 
resultant  financial  embarrassment  of  prominent  families,  Catholics 
included.  As  against  the  sum  of  £108,895  9s.  8d.  extracted  from 
delinquents  in  the  thirty  months  spanning  the  outbreak  of  the 
Bishops’  Wars  and  the  conclusion  of  the  Treaty  of  London,  fines 
totalling  £901,815  were  imposed  on  malignants  in  the  first  ten 
months  of  1646.  That  over  a third  (£332,111  13s.  4d.)  remained 
unpaid  reflected  discretion  as  well  as  default.  Fourteen  gentry, 
including  no  more  than  four  papists,  were  fined  a total  of  £44,930 
13s.  4d.  in  July  1647.  Regardless  of  religious  affiliations,  those 
appearing  personally  to  answer  charges  of  Royalist  complicity  were 
given  up  to  two  years  to  pay;  even  those  facing  peremptory 
quartering  were  given  discounts  (in  excess  of  10%)  if  the  bulk  of 
their  fines  were  paid  within  the  year.63  Catholic  families  had  been 
notably  favoured  in  the  rescinding  of  forfeitures  which  commenced 
in  February  1647.  Robert,  second  Earl  of  Nithsdale,  who  had  not 
been  an  active  Royalist  during  the  civil  war,  petitioned  successfully 
that  he  be  restored  to  his  late  father’s  estate  on  payment  of  a fine  of 
10,000  merks  (£6,666  13s.  4d.).  His  kinsman,  John  Herries,  Lord 
Herries  of  Terregles,  was  permitted  to  return  from  exile  overseas  on 
payment  of  a fine  of  £10,000  coupled  to  a token  promise  to 
subscribe  the  Covenants  and  give  satisfaction  to  the  Kirk.  Twelve 
months  later,  he  was  accorded  an  annual  allowance  of  £600  “in 
regaird  of  the  notour  distress  and  burden”  arising  from  the 
sequestration  of  his  rents  and  revenues  since  1645  and  his 
continuing  need  to  meet  the  public  dues  and  private  debts 
contracted  on  his  estates.64 

The  general  pardon  conceded  in  March  1647  to  all  but  the 
principal  commanders  involved  in  the  Royalist  cause  during  the 
civil  war  preceded  the  reissue  and  amplification  of  the  penal 
laws  as  a gesture  of  appeasement  to  the  radical  element  within 
the  Covenanting  movement,  apprehensive  about  aristocratic 
endeavours  to  assert  a moderating  brake  and,  more  especially,  to 
seek  a rapport  with  the  embattled  Charles  I.  In  effect,  the 
promulgation  of  the  penal  laws  prepared  the  ground  for  the 
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Engagement  whereby  Covenanting  forces  made  a disastrous 
intervention  to  the  second  English  Civil  War,  an  intervention 
terminated  by  Oliver  Cromwell  at  Preston  in  Augut  1648.  Catholics 
not  directly  tainted  by  association  with  Montrose  and  MacColla 
participated  in  the  mobilization  of  troops  and  supplies,  notably  in 
Nithsdale  in  the  south-west;  others  made  voluntary  contributions 
to  the  Engagement,  Winton  reputedly  donating  £12,000.6S 

The  radical  regime  which  came  to  power  on  the  failure  of  the 
Engagement  issued  a further  classification  of  malignancy  at  the 
outset  of  1649  which  was  of  little  relevance  to  recusants,  being 
concerned  exclusively  with  removal  of  malignants  from  public 
office  from  one  year  to  life.  While  the  continuing  shortage  of 
public  funds  led  to  the  issuing  of  local  commissions  to  uplift 
papists’  rents  in  the  north-east,  there  was  a general  relaxation  of 
forced  quartering  on  Catholics  to  exact  public  dues.  Four  of  the 
five  clan  chiefs  forfeited  belatedly  in  1649  for  Royalist  complicity 
during  the  civil  war  were  tainted  with  popery.  Recusancy  was  not 
specified  in  their  indictments,  however,  their  forfeitures  being 
motivated  by  their  prolonged  failure  to  make  peace  with  the 
Covenanting  leadership.  In  like  manner,  the  detailed  indictment  of 
the  second  Marquis  of  Huntly,  brought  to  trial  in  March  1649  after 
fourteen  months  in  captivity,  made  no  mention  of  his  recusancy. 
Convicted  and  executed  as  a Royalist  commander,  he  cannot  be 
deemed  a martyr  though  he  died  an  unrepentant  Catholic.66 
Indeed,  the  radical  regime  promptly  offered  to  restore  his  son  and 
heir  provided  Lewis  Gordon  gave  satisfaction  to  the  Kirk.  The 
son’s  activities  in  attempting  to  foment  a Royalist  resurgence  in  the 
north,  rather  than  his  avowed  Catholicism,  delayed  his  restoration 
to  his  father’s  titles  and  estates  until  March  1651,  by  which  time 
Scottish  outrage  at  the  execution  of  Chalres  I had  led  to  the 
promotion  of  a patriotic  accommodation  of  radicals,  Engagers  and 
Royalists  to  resist  Cromwell’s  occupation  and  annexation  of 
Scotland.67  Although  radicals  had  remained  adamant  in  their 
negotiations  with  Charles  II  that  no  papists  should  be  admitted  to 
public  office,  civil  or  military,  Engagers  and  Royalists  were 
brought  into  the  national  government  and  given  army  commands 
with  the  result  that  prominent  Catholics,  like  the  third  Marquis  of 
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Huntly  in  the  north-east,  were  given  generous  rebates  from 
taxation  in  return  for  expending  their  territorial  influence  in 
mobilizing  troops  and  supplies,  albeit  to  no  avail  with  the  defeat  of 
the  Scottish  forces  at  Worcester  in  September  1651. 68 

The  threat  of  wholescale  forfeiture  and  intensified  fining 
accompanying  the  Cromwellian  occupation  served  as  an 
inducement  for  Lowland  nobles  and  gentry  to  accord  active 
support  to  the  clans  engaged  in  guerilla  resistance  in  the  Highlands 
from  1651,  resistance  which  culminated  in  the  Royalist  rising  led  by 
William  Cunningham,  ninth  Earl  of  Glencairn,  from  the  summer 
of  1651.  Asa  deterrent  to  the  rebels,  an  Ordinance  of  Pardon  and 
Grace  to  the  People  of  Scotland,  issued  in  April  1654,  rescinded 
fines  imposed  since  1651,  but  excepted  leading  Engagers  as  also 
nobles  and  gentry  who  had  connived  in  the  Royalist  resurgence  by 
countenancing  the  mobilization  of  family  and  tenantry  though  not 
actually  joining  the  rising  themselves.  No  papists  were  among  the 
24  forfeited  for  their  activities  as  Engagers,  and  only  four  out  of 
the  73  nobles  and  gentry,  fined  sums  ranging  from  £500  to  £15,000 
sterling  (£6,000  to  £180,000),  were  avowed  recusants,  their  fines 
being  at  the  lower  end  of  the  scale.  The  public  outcry  which 
accompanied  such  swingeing  fines  — though  punishments  were  on 
average  no  greater  than  the  fines  imposed  by  the  Covenanting 
movement  — was  compounded  by  continuing  high  levels  of 
taxation  and  subsequently  aggravated  by  the  favourable  terms 
secured  from  the  autumn  of  1654  by  Royalist  leaders  who  were 
obliged  to  find  sureties  ranging  from  £1,000  to  £6,000  sterling 
(£12,000  to  £72,000)  to  guarantee  their  future  good  conduct.  The 
most  favourable  terms  were  secured  by  a Catholic  chief,  Angus 
MacDonald  of  Glengarry,  the  last  Royalist  leader  to  make  peace, 
who  eventually  received  an  indemnity  for  past  rebellious  conduct 
extending  back  to  the  Scottish  civil  war.  As  a mark  of  appeasement 
to  those  exempted  from  the  Pardon  and  Grace,  fines  were 
drastically  but  realistically  reduced  in  March  1655,  from  a third  to  a 
half  and  the  times  for  repayment  extended  by  two  years.  Catholics 
were  not  specially  discriminated  against,  though  recusancy  as  well 
as  the  degree  of  political  activism  as  an  Engager  or  Royalist  was 
purportedly  a factor  in  apportioning  the  scale  of  individual 
reductions.69 

As  a further  mark  of  appeasement,  following  on  from  the 
dissolution  of  the  general  assembly,  the  implementation  of  the 
rotectorate  and  the  establishment  of  an  incorporating  union,  the 
Cromwellian  regime  imposed  the  penal  laws  in  1656,  albeit  on 
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English  terms  as  reflected  in  the  oath  to  be  taken  by  suspect  papists 
abjuring  loyalty  to  a foreign  power.  The  primary  purpose  of  this 
exercise  was  to  exclude  Catholics  from  public  office  and  anyone 
tainted  with  popery  from  being  elected  to,  or  voting  for  a member 
of,  parliament.70  There  was  no  other  systematic  application  of  civil 
sanctions  against  recusants  and  their  resetters  throughout  the  nine 
years  of  the  Cromwellian  occupation.  Reports  of  increased 
prosecution  from  the  outset  of  the  1650s  had  largely  been 
manufactured  by  secular  clergy  intent  on  gaining  the  support  of  the 
papacy  for  one  of  their  number  to  be  appointed  a bishop,  with  full 
canonical  authority,  to  serve  as  ecclesiastical  co-ordinator  of  the 
Scottish  Mission.71  The  threat  of  execution  was  never  carried  out 
against  priests  apprehended  incidentally  during  the  general 
surveillance  the  Cromwellian  regime  maintained  on  the  domains  of 
noted  Royalists.  So  long  as  prominent  papists  did  not  seek  to 
maintain  correspondence  with  or  provide  intelligence  for  the  exiled 
Charles  II,  or  build  up  arms  and  ammunition  in  anticipation  of  a 
Royalist  resurgence,  a receding  prospect  from  1656,  the  regime  was 
prepared  to  accord  a measure  of  toleration  to  Catholics  despite 
official  pronouncements  deploring  the  increase  of  popery.72 

The  promulgation  of  the  penal  laws  in  1661  as  part  of  the 
Restoration  settlement  served  principally  to  assuage  public  fears 
that  prominent  Catholics  in  Charles  II’s  court  in  exile  would  return 
to  exercise  a decisive  influence  on  public  affairs.73  That  the  penal 
laws  should  be  implemented  on  another  four  occasions  during  the 
Restoration  era,  not  only  reflected  the  continuing  need  to  allay 
public  fears  about  the  covert  Catholicism  of  Charles  II,  but  also 
signposted  that  Scotland  — despite  the  formal  recovery  of 
independence  from  1660  — was  inexorably  becoming  an  English 
satellite.  The  proclamation  of  the  penal  laws  in  1670,  in  the  wake  of 
declarations  of  indulgence  in  both  countries,  made  clear  that 
limited  toleration  in  Scotland  was  only  to  be  extended  to  Protestant 
dissenters,  not  to  papists  as  was  the  case  in  England.  Conversely, 
the  proclamation  of  1673,  in  the  wake  of  the  revocation  of 
indulgence  in  England  and  the  imposition  of  a Test  Act  barring 
papists  and  dissenters  from  holding  public  office,  merely 
emphasised  that  discriminatory  practice  against  nonconformists 
was  henceforth  standardised  in  both  countries.  The  official 
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preference  in  Scotland  not  to  relax  but  to  consolidate  civil  sanctions 
against  recusants  should  not  necessarily  be  attributed  to  greater 
public  disquiet  north  of  the  Border  about  the  well-founded 
rumours  of  Charles  II’s  rapprochement  with  Louis  XIV  of  France. 
The  common  monarchy’s  furtherance  of  English  mercantilist 
aspirations  had  dragged  Scotland  into  a third  war  with  its  leading 
trading  partner,  the  United  Provinces  (the  first  Dutch  War  having 
been  instigated  by  Cromwell,  1652-54,  the  second  by  Charles 
himself,  1665-67)  which,  in  turn,  justified  increased  taxation  for  the 
maintenance  of  a militia  as  well  as  regular  forces.  In  short,  the 
promulgation  of  the  penal  laws  diverted  attention  from  mercantilist 
damage  to  Scottish  trade  and  masked  the  general  repressive  nature 
of  a Restortion  regime  sustained  by  a standing  army  under  John 
Maitland,  Duke  of  Lauderdale.74 

The  most  vacuous  following  of  English  precedent  occurred  in 
1679,  when  the  penal  laws  were  again  proclaimed  in  response  to  the 
ravings  of  the  Popish  Plot  in  England  designed  to  exclude  the 
accession  of  the  king’s  Catholic  brother,  James,  Duke  of  York. 
The  Scottish  legislation,  aimed  primarily  at  the  disarmament  of 
papists,  was  divested  of  its  credibility  by  official  backing  for  the 
territorial  acquisitiveness  of  Archibald  Campbell,  ninth  Earl  of 
Argyll.  As  heritable  justiciar  of  Argyll  and  the  Western  Isles,  this 
protege  of  Lauderdale  secured  a decision  in  his  own  favour  in  his 
own  court  ordering  the  expropriation  of  Sir  John  Maclean  of  Duart 
for  accumulated  private  debts  and  arrears  of  public  dues  in  excess 
of  £200,000.  Initial  efforts  to  evict  the  Macleans  from  their 
ancestral  lands  in  Tiree,  Mull  and  Morvern  had  been  repulsed  in 
1674  with  the  aid  of  Lochaber  clans  traditionally  hostile  to  the 
house  of  Argyll.  However,  the  ninth  earl  received  sufficient 
backing  from  government  forces  to  carry  out  his  partial  policy  of 
expropriation  in  1679  upon  claiming  that  the  resistance  of  the 
Macleans  was  a Scottish  extension  of  the  Popish  Plot:  a claim 
whose  only  foundation  was  that  two  of  the  Lochaber  clans 
opposing  expropriation  — the  MacDonalds  of  Glengarry  and  the 
MacDonalds  of  Keppoch  — were  avowedly  Catholic.75 

The  despatch  of  James,  Duke  of  York  to  Scotland,  in  effect  to 
serve  as  provincial  governor  out  of  harm’s  way  during  the 
Exclusion  Crisis,  led  to  the  rather  incongruous  and  half-hearted 
promulgation  of  the  penal  laws  in  the  parliament  of  1681.  The 
primary  purpose  of  this  parliament  was  to  secure  the  passage  of  a 
Scottish  Test  Act,  not  so  much  to  exclude  papists  and  dissenters 
trom  public  office,  as  to  facilitate  the  accession  of  James  by 
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requiring  all  members  of  the  political  establishment  north  of  the 
Border  to  subscribe  an  oath  upholding  the  hereditary  succession  of 
the  royal  house  of  Stewart  despite  the  anomalous  consequence  that 
a professed  Catholic,  in  his  capacity  as  monarch,  would  become 
supreme  governor  of  the  Kirk.76 

Albeit  Catholic  clergy  continued  to  be  hounded  by  the  Kirk, 
under  episcopal  direction,  the  prosecution  of  recusants  and  their 
resetters  was  not  a remarkable  feature  of  the  Restoration  era.  The 
rescinding  of  forfeitures  imposed  by  the  Covenanting  movement  on 
prominent  Royalists,  including  papists,  was  indicative  of  a more 
relaxed  attitude  towards  recusancy  from  1661. 77  The  most 
rigorously  enforced  aspects  of  the  penal  laws  were,  firstly,  the 
requirements  that  Catholic  children  regardless  of  their  parents’ 
social  standing  receive  a Protestant  education  and,  secondly,  the 
exclusion  of  recusants  from  public  office,  civil  and  military. 
Neither  aspect  was  applied  absolutely.  Although  the  enrolment  of 
students  in  the  Scots  colleges  decreased  slightly  to  less  than  six  a 
year  in  the  Restoration  era  from  under  seven  a year  during  the 
Covenanting  movement  and  the  Cromwellian  occupation,  com- 
pared with  over  eight  a year  from  the  union  of  the  crowns  to  the 
termination  of  the  personal  rule  of  Charles  I,  recruitment  from 
landed  families,  which  actually  doubled  between  1638  and  1660, 
increased  by  a further  7%  prior  to  the  accession  of  James  VII.78  At 
least  two  councillors  whose  families  harboured  papists  featured  on 
the  original  privy  council  appointed  by  Charles  II  in  July  1661 . Yet, 
the  only  professed  papist  appointed  to  the  council  was  a courtier, 
Charles  Gordon,  Earl  of  Aboyne  in  February  1676,  whose  five-year 
service  was  largely  nominal.  More  significantly,  nine  of  the  thirteen 
Catholic  nobles  attended  at  least  one  of  the  eleven  sessions  of 
parliament  (or  convention  of  estates)  between  1661  and  1681 . Most 
attended  from  four  to  six  sessions,  with  Nithsdale  managing  seven 
and  Aboyne  eight.  The  only  parliament  from  which  Catholics  were 
absent  was  that  of  1673,  an  expedient  manoeuvre  given  the 
promulgation  of  the  penal  laws  at  the  outset  of  that  year  in  order  to 
effect  a purge  of  the  Scottish  establishment.  In  the  event,  two 
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officers  were  removed  from  the  regular  forces  and  Catholics 
continued  to  be  denied  commissions  in  the  militia.79 

In  general,  much  to  the  chagrin  of  the  Kirk,  excommunication 
was  rarely  followed  up  by  civil  sanctions.  Merely  a handful  of 
recusants,  none  landed,  were  exiled.  Around  100  recusants  within 
the  bounds  of  the  synod  of  Moray  were  liable  for  fines  during  1672, 
though  the  council  remained  unconvinced  that  the  money  recouped 
would  justify  the  expense  of  administrative  proceedings. 
Conversely,  Archibald  MacDonald,  the  bastard  brother  of  Sir 
James  MacDonald  of  Sleat,  was  found  not  only  to  have  resisted  all 
efforts  to  secure  his  conversion  to  Protestantism,  but  to  have 
conducted  an  armed  nightime  assault  on  Donald  Nicholson, 
minister  of  Kilmuir  in  Trotternish,  Isle  of  Skye.  The  council  took 
no  action  beyond  recording,  in  August  1667,  the  minister’s  grateful 
delivery,  as  Archibald  “would  no  question  have  murthered  him 
had  not  the  good  hand  of  God  restrained  his  wicked  resolution”. 
More  flagrantly,  the  belligerent  brother  of  the  laird  of  Drum, 
Francis  Irvine,  having  recruited  a contingent  of  Highlanders  from 
Cromar  to  ensure  the  compliance  of  the  local  magistrates,  had  his 
sister  Elizabeth  buried  publicly  — albeit  late  at  night  — in  St 
Nicholas  Church,  Aberdeen,  according  to  Catholic  rites.  Although 
Francis  Irving  was  subsequently  imprisoned,  bound  over  to  find 
surety  of  10,000  merks  (£6,666  13s.  4d.),  obliged  to  pay  the  expense 
of  bringing  prosecution  witnesses  to  Edinburgh  and  banished 
permanently  from  approaching  within  a mile  of  Aberdeen  from 
August  1670,  the  council  rescinded  his  sentence  within  twelve 
months.80 

Discriminatory  application  of  the  penal  laws  was  manifest  not 
only  within  the  Catholic  community  but,  more  especially,  in 
relation  to  the  council’s  treatment  of  other  nonconforming  groups, 
for,  in  order  to  maintain  the  impression  of  even  handedness,  the 
promulgation  of  the  penal  laws  was  supplemented  by  injunctions 
requiring  conformity  from  Quakers  and  conventiclers.81  Despite 
their  avowed  passivity,  the  Quakers,  as  members  of  a non- 
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indigenous  sect  based  mainly  in  the  towns  — having  taken 
advantage  of  the  toleration  afforded  by  the  Cromwellian 
occupation  to  propagate  and  consolidate  in  Scotland  — regularly 
had  their  meetings  interrupted  and  dispersed  by  magistrates. 
Quakers  were  fined  systematically  and  sentenced  to  prolonged 
spells  of  imprisonment,  sometimes  in  locations  admitted 
unwholesome  by  the  council.82  An  altogether  more  serious  problem 
for  the  Restoration  regime  was  posed  by  the  conventiclers,  the 
militant  vanguard  of  the  presbyterian  dissenters  who  continued  to 
uphold  the  Covenanting  ideals  abrogated  by  the  re-establishment 
of  episcopacy.  Regularly  persecuted  by  fining,  eviction  and 
banishment  to  the  Americas  as  well  as  the  continent,  conventiclers 
were  driven  to  rebellion  in  1666  and  1679.  In  the  interim, 
conventiclers  were  disciplined  but  not  deterred  by  corporal  and 
capital  punishment.  Around  100  were  executed,  most  summarily, 
between  1678  and  1688.  Presbyterians  alienated  by  the  armed 
posturings  of  the  conventiclers  were  nonetheless  subjected  to 
swingeing  fines  and  random  quartering  of  troops.83  Indeed,  the 
widespread  practice  of  non-church  going  among  presbyterian 
dissidents  was  exploited  by  Catholics  to  circumvent  pressure, 
notably  intensified  after  1679,  to  partake  of  communion  as  a 
Protestant  sacrament.  Furthermore,  following  the  application  of 
the  Test  Act  to  all  members  of  the  landed  classes  betwen  1681  and 
1685,  no  punitive  action  was  taken  against  recusants  who  failed  to 
comply,  other  than  to  note  their  names  as  “disorderly  persons”.84 

The  reimposition  of  the  penal  laws  in  1689  cemented  the 
deposition  of  James  VII.  Yet,  no  sustained  or  indiscriminate 
reprisals  were  exacted  against  recusants  between  the  Revolution 
and  the  union  save  exclusion  from  public  office  (including 
membership  of  the  Scottish  estates).85  During  these  18  years  of 
Whig  dominance  (under  William  of  Orange  until  1702  and  Anne 
thereafter),  educational  requirements  that  Catholic  parents  hand 
over  their  children  into  the  custody  of  their  nearest  Protestant 
relations,  while  continuing  to  pay  for  their  maintenance,  were  not 
always  enforced  or  upheld.88  Although  the  Whig  regime  was  never 
averse  to  polemical  discourses  exhorting  the  intrinsic  merits  of 
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Protestantism  over  popery,  the  prevailing  ethos  with  respect  to  the 
operation  of  the  penal  laws  was  to  punish  Catholics  in  so  far  as  they 
could  be  deemed  enemies  of  the  civil  constitution  established  by  the 
Revolution  settlement,  that  is,  as  Jacobites  not  recusants. 
Landowners  who  apostacized  during  the  reign  of  James  VII  were 
not  penalized  by  forfeiture  of  their  estates  or  sequestration  of  their 
rents  and  revenues.  Moreover,  long-established  Catholic  families 
continued  to  enjoy  the  protection  of  law  to  maintain  their  landed 
interests  against  relatives  hoping  to  exploit  their  recusancy. 
Conversely,  partial  decisions  in  favour  of  recusant  relatives  secured 
under  James  VII  were  set  aside  if  the  heir  to  an  estate  became  a 
Protestant.87 

In  the  aftermath  of  the  Revolution,  clear  distinction  must  be 
drawn  not  only  between  the  treatment  meted  out  to  priests,  on  the 
one  hand,  and  to  their  lay  adherents,  on  the  other  hand,  but  also 
between  the  treatment  accorded  to  recusants,  openly  identified  with 
Jacobitism,  and  to  those  prepared  “to  live  peaceably  and  with  all 
submission  to  the  present  government”.  At  the  outset  of  1690,  the 
special  mistrust  of  priests  as  agents  of  a foreign  power  and 
potential  couriers  for  the  Jacobite  court  in  exile  was  reflected  in  the 
proposed  exchange  of  five  secular  clergy  for  a party  of  Caithness 
gentry  captured  by  a French  privateer  while  journeying  to 
Edinburgh.  Priests  continued  to  be  hounded  incessantly  and 
subjected  to  debilitating  periods  of  imprisonment  prior  to 
banishment.88  The  only  person  tortured  physically  by  the  Whig 
regime  was  Henry  Neville  Payne,  not  for  his  religious  sympathies  as 
a trafficking  English  papist,  but  rather  for  his  role  as  a Jacobite 
agent  implicated  in  the  ubiquitous  plotting  of  1690  against  the 
government  of  William  of  Orange.  Payne  was  detained  for  ten 
years  without  trial  after  his  capture  in  Annandale  in  the  summer  of 
1690  and  subjected  to  periodic  torture  and  solitary  confinement  as 
much  to  extract  confessions  embarrassing  to  opponents  of 
successive  ministries  within  the  Whig  regime  as  to  reveal  Jacobite 
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subversion.89  In  addition  to  illegal  detention,  the  incoming  Whig 
regime  was  prepared  to  countenance  occasional  atrocities  in 
venting  their  frustration  at  Jacobite  clans  continuing  in  arms  for  up 
to  two  years  after  the  accomplishment  of  the  Revolution.  The 
Catholicism  of  the  Clanranald  population  as  well  as  the  relative 
isolation  of  Eigg  was  undoubtedly  a contributory  factor 
influencing  the  ravaging  of  the  island  at  the  direction  of  the  Ulster 
naval  commander,  Edward  Pottinger,  in  May  1690.  But,  the 
supposed  Catholicism  of  the  MacDonalds  of  Glencoe  was  merely 
an  unfounded  excuse  for  their  massacre  in  February  1692,  stage- 
managed  by  the  then  secretary  of  state  for  Scotland,  Sir  James 
Dalrymple,  Master  of  Stair.90 

John  Drummond,  fourth  Earl  of  Perth,  the  most  prominent 
official  in  the  outgoing  government  of  James  VII,  whose  apostacy 
as  lord  chancellor  in  1685  had  helped  trigger  anti-popish  rioting  in 
Edinburgh,  was  captured  in  Fife  attempting  to  escape  to  France  at 
the  Revolution  and  subsequently  detained  in  Stirling  castle  for  four 
years  prior  to  his  banishment  overseas.  His  fate  was  exceptional 
among  landed  Catholics.  The  mere  handful  of  recusants  banished 
between  1689  and  1707  were  otherwise  non-landed.  Catholic  gentry 
suspected  of  Jacobite  sympathies  were  imprisoned  at  the 
Revolution,  but  those  prepared  to  foreswear  Jacobitism  were 
released,  having  been  bound  over  for  5,000  merks  (£3,333  6s.  8d.) 
to  live  peaceably  under  the  Whig  regime  and  made  cognisant  of 
fines  five  times  their  rental  value  in  the  event  of  their  implication  in 
Jacobite  plotting.  These  fines  were  rarely,  if  ever,  imposed,  albeit 
some  were  subsequently  imprisoned  for  short  spells  as  suspected 
Jacobites.  Although  all  Catholics  were  excluded  from  parliament, 
that  no  more  than  five  should  be  cited  among  the  27  nobles  fined 
£1,200  individually  for  absenteeism  in  1693  reflects  the  number  of 
leading  recusants  prepared  to  identify  openly  with  the  Jacobite 
parliamentary  boycott  in  the  wake  of  the  Revolution  Settlement.91 

The  penal  laws  were  again  promulgated  at  the  outset  of  1697  in 
response  to  the  attempted  assassination  on  William  of  Orange  the 
previous  year.  No  reprisals  were  implemented  systematically 
against  recusants  or  their  resetters.  George  Gordon,  first  Duke  of 
Gordon  (and  fourth  Marquis  of  Huntly),  as  a former  leading 
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official  under  James  VII  and  a potential  focus  for  Jacobite 
disaffection,  had  been  forbidden  to  return  to  his  estates  in  the 
north-east  after  the  Revolution.  Yet,  he  was  released  without  being 
fined  after  no  more  than  a fortnight’s  imprisonment  in  1699,  when 
he  was  apprehended  in  the  company  of  another  40  Catholics  from 
Edinburgh  during  a mass  at  his  town-house  in  North  Leith.92 

The  reissue  and  amplification  of  the  penal  laws  in  1700  was  not 
the  culmination  of  religious  prosecution  in  the  late  1690s  fuelled  by 
the  social  pressures  engendered  by  endemic  famine  compounded  in 
the  Highlands  by  military  occupation.  The  contention  that  the 
resultant  persecution  of  Catholics  “was  the  worst  yet  known”  in 
the  Highlands  has  validity  only  with  respect  to  the  virtual  absence 
of  persecution  hitherto.93  Despite  the  copying  of  English  punitive 
measures  requiring  popish  heirs  to  renounce  Catholicism  within  ten 
years  of  their  entry  to  their  estates  or  face  the  permanent  exclusion 
of  themselves  and  their  heirs,  and  the  further  injunction  that 
Protestant  landowners  who  apostatized  were  automatically 
forfeited,  these  sanctions  remained  as  inoperative  in  the  Highlands 
as  in  the  Lowlands.  Certainly,  the  reward  of  500  merks  (£333  6s. 
8d.)  for  every  priest  apprehended  did  encourage  bounty-hunting, 
particularly  in  the  Highlands  where  occupying  forces  were  afforded 
a remunerative  diversion  to  their  watch  on  cattle-lifting  and 
surveillance  of  Jacobites.94  But,  given  the  overwhelming  preference 
of  the  pre-Revolution  clergy  in  the  Highlands  to  remain 
episcopalians  outside  the  established  Kirk  where  they  continued  to 
receive  the  backing  of  the  Jacobite  clans,  there  were  insufficient 
Presbyterian  ministers  in  the  Highlands  to  convert  the  diversionary 
bounty-hunting  of  priests  into  the  systematic  pursuit  of  recusants 
and  their  resetters.95  The  primary  purpose  of  promulgating  the 
penal  laws  in  1700  was  to  enforce  the  disarmament  of  professed 
and  suspected  papists  because  of  their  close  identification  with  the 
Jacobite  cause  which  was  currently  deriving  considerable  political 
capital  from  the  Darien  fiasco,  induced  principally  by  William  of 
Orange’s  palpable  failure  to  support  Scotland’s  colonial  venture  to 
central  America.96 

In  like  manner,  the  promulgation  of  the  penal  laws  at  the 
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outset  of  Anne’s  reign  in  1702,  and  their  subsequent  proclamation 
in  1704  and  1705,  was  not  designed  to  institute  the  systematic 
persecution  of  recusants  and  their  resetters  but  to  disarm  actual  and 
potential  supporters  for  the  Jacobite  cause,  a cause  intent  on 
exploiting  public  antipathy  to  the  negotiations  for  union  with 
England  and  Scotland’s  consequent  loss  of  national  sovereignty.97 
Incidentally,  of  the  three  Catholics  who  publicly  renounced  popery 
from  1703  in  order  to  participate  in  the  crucial  parliamentary 
discussions,  only  Francis  Sempill,  Lord  Sempill  of  Glassford, 
consistently  voted  against  the  Scottish  Estates  accepting  the  Treaty 
of  Union.  John  Meldrum  of  Urquhart,  as  commissioner  for  the 
royal  burgh  of  Dornoch,  voted  in  favour  as  did  George  Ogilvy, 
Lord  Banff,  who  held  out  for  the  inducement  of  £11  2s.  sterling 
(£133  4s.)  to  make  the  journey  to  Edinburgh  in  1706  to  support  the 
Whig  ministry.98 

The  proclamation  of  the  penal  laws  in  1704  and  1705  did  meet 
with  a seemingly  unique  response,  however:  notably,  the  detailed 
submission  of  lists  to  the  council  from  presbyteries,  shires  and 
burghs  of  all  professed  and  suspected  papists,  a chore  hitherto 
neglected  throughout  the  seventeenth  century.  Far  from  attesting 
that  Catholic  families  were  in  a sustained  state  of  siege  or  cowed  by 
persistent  persecution,  the  lists  reveal  three  pronounced  facets 
which  summed  up  the  limited  impact  of  the  penal  laws,  not  just 
with  respect  to  the  current  pursuit  of  disarmament  but  to  their 
actual  operation  between  1603  and  1707.99 

Firstly,  the  disciplining  as  well  as  the  disarming  of  clans  was 
fraught  with  difficulties  for  local  government  officers,  even 
allowing  for  military  assistance.  As  George  Keith,  sheriff-depute 
for  Aberdeen  reported  in  March  1705,  “no  doubt  the  Highland 
Countrey  is  weel  armed.  But  none  has  made  an  offer  of  delivery, 
and  it  is  simply  impossible  to  us  to  oblige  them  without  military 
forces  and  albeit  we  should  go  to  ther  Countrey  thay  may  easily 
abscond”  to  more  remote  locations.  Secondly,  discretion  was 
exercised  locally  to  mitigate  personal  inconvenience  arising  from 
the  impounding  of  arms,  regardless  of  calibre  or  state  of  repair, 
and  of  all  horses  valued  above  £8  sterling  (£96).  In  addition  to  his 
walking  sword,  Gilbert  Menzies  of  Pitfoddells  was  allowed  to 
retain  a substantial  horse  above  the  statutory  value  to  bear  his 
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weight,  “in  so  far  as  it  is  notoriously  knowen  that  he  is  of  such  a 
great  and  heavy  bulk  of  body  that  he  is  hardly  able  to  goe  a mile  on 
foot  about  his  necessarie  affaires”  in  Kincardineshire.  Thirdly, 
such  was  the  burgeoning  confidence  among  landed  recusants  that, 
in  the  stewartry  of  Kirkcudbright,  discrimination  was  practised 
with  impunity  in  the  selection  and  retention  of  tenantry  on  religious 
grounds.  Fifteen  Catholic  families  resided  upon  the  estate  of  James 
Maxwell  of  Kirkconnell  in  the  parish  of  Troqueer.  Many  were 
reputedly  willing  to  turn  from  popery  “if  they  were  not  hindered  by 
their  master,  so  fearing  their  ejection  from  their  houses  by  him  if 
they  should  turne,  they  continue  popish”.100 

As  manifest  by  their  reissue  and  amplification  on  21  occasions, 
the  penal  laws  against  recusancy  were  more  honoured  by  their 
breach  than  in  their  observance  between  1603  and  1707.  Politics, 
not  persecution,  was  the  primary  motive  for  their  promulgation. 


SRO,  CHl/2/5/2,  fos.  161;  CH1/2/5/3,  fos.  181,  195,  Church  Papers. 
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